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M
andatory

m
ediation

for
estate

and
trusts

m
atters

should
ap

ply
across

O
ntario,

say
som

e
m

ediators
w

ho
practise

in
the

field.
The

m
andatory

m
ediation

program
began

in
1999

as
a

pilotin
Toronto

and
O

ttaw
a

before
expanding

to
W

indsor,
O

nt.,
in

2002.
B

ut
no

furtherjurisdictions
have

com
e

on
board

since
then,

and
Toronto

law
yer

K
im

berly
W

haley,
principal

at
W

haley
Estate

Litigation,
says

it’s
tim

e
forthatto

change.
“Id

love
to

see
itexpanded

throughout
O

n
tario’

she
says.“It’s

as
ifsom

eone
dropped

the
ballatsom

e
pointand

nobodys
follow

ed
up

to
expand

it
W

haley
accepts

retainers
from

all
over

the
province

and
sayssheoften

hastrouble
convinc

ing
judges

to
order

m
ediation

in
areas

notcov
ered

by
the

m
andatory

program
.

G
aylanne

Phelan
of

the
Estate

M
ediation

G
roup

in
Toronto

says
the

failure
to

extend
the

program
is

“unfor
tunate

The
m

atter
has

previously
been

part
ofa

lobby
ing

push
from

the
O

ntario
B

ar
A

ssociation’s
alternative

dispute
resolution

section
to

m
ove

m
andatory

m
ediation

beyond
the

three
pilotsites.

“W
e’vem

ade
efforts overthe

years,butthere
doesn’tap

pear to
be

the
w

illatthe
governm

entlevelto
m

ove
forw

ard
w

ith
it:’ says

Phelan.
Tracey

N
ieckarz,a

partner
at T

hunder
Bay, O

nt.,firm
B

uset&
PartnersLLT

offersestate
m

ediation
as partofher

practice
butsaysdem

and
forthe

service
islim

ited.She
b

e
lievesclients

could
benefit from

m
ediation

in
estates

m
at

ters
buthas

detected
resistance

in
the

localbar to
m

aking
itm

andatory
“O

ne
of

the
prim

ary
concerns

is
that

it
w

ould
add

a
w

hole
other

layerto
the

costfor
the

client because
you’ll

have
law

yersparticipating
in

the
m

ediation:’ she
says.

“In
places

like
T

hunder
Bay,w

here
w

e
have

a
relative

ly
sm

all
bar

com
pared

to
larger

centres,
a

lotof
law

yers
w

ould
try

to
resolve

things
before

court,so
there’s

also
a

feeling
thatthey

pretty
w

elldo
an

inform
altype

ofm
edia

tion
anyw

ay’
H

ow
ard

Black,w
ho

chairsthe
estates

group
atM

inden
G

ross
LLP

in
Toronto,w

ould
also

like
to

see
m

andatory
m

ediation
outside

the
three

cities.H
e

says
the

em
otional

nature
ofm

any
estatesm

attersm
akesthe

area
agood

fitfor
a

less conventionalm
ethod

ofresolution.
“The

disputes
m

ight
raise

som
e

legal
issues

for

determ
ination,butbeneath

the
surface,the

vastm
ajor

ity
ofthem

have
attheir

core
unresolved

interpersonal
issues:’

he
says.

“M
ediation

allow
sthe

parties
to

thatkind
of dispute

to
do

things
and

com
m

unicate
in

a
w

ay
thatthey

w
ouldn’t

be
able

to
do

in
the

courtsystem
’

O
ne

old
case

involving
tw

o
siblings

fighting
overtheir

parents
w

ills
highlighted

to
Black

how
long-standing

the
real issues

can
be

in
estates

disputes.O
verthe

phone,one
ofthe

brothers
told

Black
he

feltas
though

his
sibling

w
as

taking
advantage

ofhim
just ashe

alw
ayshad.

“He’sbeen
doing

thisever since!w
assixyears old

w
hen

had
m

e
in

aheadlock
and

w
ouldn’tletm

e
go:’ says Black

in
quoting

one
ofthe

brothers.
“In

the
judicialprocess,w

ith
the

form
alcourt culture,

you’re
notgoing

to
getan

opportunity
to

share
thatkind

ofexperience:’ B
lack

adds. “Thejudge
isnotinterested

b
e

cause
it’snota

legalissue. Fora
m

ediator,ifssom
ething

to
listen

to,be
sensitive

to,and
can

actually
assistyou

in
help

ing
the

parties
resolvethe

dispute”
Phelan

says
m

ediation
gives

clients
a

chance
to

feel
as

though
they

had
their

day
in

court
atan

early
stage

ofthe
proceedings

w
ithoutallofthe

hassle
of getting

a
case

to
trial.She

encourages
parties

to
open

the
m

edia
tion

by
laying

outtheir
positions

in
a

som
etim

es-vola
tile

generalsession.
“It’s

an
opportunity

to
sit

dow
n

and
express

w
hat

is
concerning

them
in

an
open

and
controlled

forum
w

here
theparty

w
ho

has
allegedly

w
ronged

them
isthere

to
face

them
:’ she

says.
“1

think
they

desperately
need

to
telltheir

side
ofthe

story
in

orderto
m

ove
on

to
the

negotiation
part’

A
ccording

to
Phelan,

em
otions

inevitably
run

high
atthe

outset
ofan

estates
dispute

b
e

cause
the

m
atteroften

begins
w

ith
the

death
ofa

fam
ily

m
em

ber.
“People

are
often

under
terrible

stress
w

hen
a

parent
passes

away:’
she

says.
“They’re

not
w

ell-
equipped

to
dealw

ith
the

stress
ofthe

m
om

ent.
To

startlitigation
on

the
heels

ofthat throw
s

the
fam

ily
into

chaos
and

escalates
the

problem
s

to
a

w
hole

differentlevel. Litigation
isthe

m
ost disas

trous
processto

use
in

a
fam

ily
context because

it
can

feellike
a

declaration
ofw

arw
hen

som
eone

receivesa
statem

entofclaim
Phelan

says
shed

like
to

see
O

ntario
follow

B
ritish

C
olum

bias
exam

ple
and

introduce
a

new
w

ay
to

start
court

proceedings
w

ith
a

notice
to

m
ediate

in
order

to
m

inim
ize

the
explosive

im
pacta

statem
entof claim

can
have.

“Itw
ouldn’thave

the
sam

e
devastating

im
pact

on
fam

ily
m

em
bers.A

ssoon
asyou

geta statem
ent

ofclaim
w

ith
allthe

allegations
in

there, that’s
the

end
of the

fam
ily

dynam
ic

forall practicalpurposes’
She

notes
the

change
could

also
m

ake
iteasier

for
u

n
represented

parties
to

take
advantage

ofm
ediation.

“It w
ould

be
an

opportunity
for

unrepresented
fam

ily
m

em
bers

to
atleastgetthe

process
started

w
ithout retain

ing
a

law
yer:’ saysPhelan.

“I
get

contacted
frequently

by
unrepresented

parties
w

ho
w

ould
like

to
m

ove
their cases

into
m

ediation,butit
seem

sto
be

difficultforindividualsto
gettheirotherfam

i
ly

m
em

bersinto
the

m
ediation

room
w

ithoutlaw
yers w

ho
know

exactly
how

to
m

ake
it happen’

R
ichard

W
orsfold

of
B

asm
an

Sm
ith

LLP
in

Toronto
says

the
high

success
rate

ofm
ediation

in
estates

m
atters

m
eans

clients
can

actually
save

a
lotofm

oney
com

pared
to

taking
a

dispute
allthe

w
ay

to
trial.

“I’m
a

firm
believer

that
everyone

preparing
and

sit
ting

fora day
in

m
ediation

isa
farbetterresolution

than
a

w
eek

or m
ore

in
courtw

ith
allofthe

expense
that brings,

w
here

you’ve
gotathird

party
you

can’tcontrol
—

a judge
—

im
posing

a
solution

w
hich

m
aybe

nobody
is

happy
w

ith:’ he
says.

•
W

haley
says

the
cost-control

aspect
of

m
ediation

is
particularly

im
portantforw

illchallenges
in

w
hich

there’s
a

risk
thatlitigation

costs
could

ultim
ately

com
e

outofthe
estate

depending
on

w
hether ornotthe

m
atterarisesfrom

the
fault ofthe

testator.
“You

m
ay

have
m

any
law

yers
atthe

table
representing

m
any

differentbeneficiaries,so
itcould

deplete
the

estate
quite

quickly’she
says.“M

ediation
stops

the
bleeding,so

to
speak. Everyone

hasa vested
interestin

the
outcom

e
LT

A

H
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d
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R
eferrals

VYou’re a
good

law
yerand

you
havelooked

afteryourdients
interests

w
ell.

B
utn

cv
they

have
problem

s
at

hom
e.

It can
get

m
essy

and
em

otional.
Y

ou
w

antto
m

ake
a

referral
thatl

l
ensure

the
best

possible
resufts

for
V

them
and

theirfam
it

V
W

e
have

the
experience,expertise

and
em

pathy
to

achieve
that goal.
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